To: Mac Butler; Shelby County Board

From: Tim Macholl; Shelby County Comprehensive Plan Working Group

Date: 11-15-2004

Subject: Roles of Zoning Board of Appeals and Planning Commission 


After reviewing the Illinois Statutes, we suggest the following approach to the Zoning Board of Appeals and a Planning Commission.  These are not the only possible approaches, but should work for Shelby County.

The Zoning Board of Appeals has three roles: 1) considering requests for variances, 2) considering appeals of decisions of the zoning administrator, and 3) holding public hearings and giving recommendations to the county board on changes to the text or map of the zoning ordinance. The procedures in each of these roles are slightly different and are described in the attached excerpts from the statutes. In particular, decision in roles 1 and 2 should not go on for further consideration by the county board, and none of these roles should be duplicated by the planning commission.


The county may wish to appoint a Planning Commission to guide creation of the county plan, to hold public hearings about the plan, and to make recommendations about the plan to the county board.


Regarding subdivision regulation, according to the Subdivision Regulations of the Shelby County Comprehensive Plan updated in January 2004, the county board has control of the final approval of any and all proposals.  According to Title II, article 1 of the subdivision regulations: “No plat or replat of a subdivision of land located within the Jurisdictional Area shall be recorded until it shall have been approved by the County Board, and a certified copy of the order of approval shall have been attached to the plat by the county clerk.”  An applicant must file four copies of the preliminary or final plat of the subdivision with the county clerk.  The county clerk will then refer the application to the Shelby County Plan Commission for preliminary approval.  Within (90) days of the application the plan commission must approve or deny, with an explanation of rejection attached, the plat.  If approved the plat is then referred to the county board for final approval.  The county board “shall accept or reject the plat within (30) days after its next stated regular meeting following the action of the commission. (Subdivision Regulations).”
The county should conform to the rules and regulations of the Illinois Compiled Statutes as soon as possible.  A list of nominations should be compiled by the County Board president and submitted for review by the county board for confirmation.  It is important that these boards be composed of the appropriate number of members.  There are apparently no restrictions concerning the nominees. For example, they may be on more than one board at a time.  For further information concerning the composition of the board and the requirements thereof see the attached statutes concerning the creation of these boards.  Also see the current zoning code, the opening pages of which have the statutes for the zoning board of appeals and its operation in Article 1 of the zoning code.
Regional Planning Commissions

According to Illinois Statute 
(55 ILCS 5/5‑14001) concerning Regional Planning for counties,  “the county board is hereby empowered by resolution of record to define the boundaries of such region and to create a regional planning commission for the making of a regional plan for such region so defined.”  Appointment of members, the number of members, their power and authority shall be determined by the county board.  This board will be a fact finding body and will gather information deemed necessary for the creation of a plan.  The plan commission shall have the authority:


(1) to employ such assistance as it may deem necessary; 
    
(2) with the concurrence of the county board of any county to accept, receive and expend funds, grants and services from the federal government, or its agencies, and from departments, agencies and instrumentalities of state and local governments; 
    
(3) to contract with respect to any funds, grants or services from whatever source derived; 
    
(4) to provide such information and reports as may be necessary to secure financial aid. (55 ILCS 5/5‑14002)

It is also the responsibility of the plan commission to coordinate and encourage the cooperation of other political subdivisions within the region.

Zoning Board of Appeals


The Zoning Board of Appeals is more complicated in the structure of the board.  According to 55 ILCS 5/5-12010, “the presiding officer of the county board with the advice and consent of the county board shall appoint a board of appeals consisting of 5 members and may appoint 2 alternate members, the 5 members to serve respectively for the following terms: one for one year, one for 2 years, one for 3 years, one for 4 years and one for 5 years; and the alternate members to serve respectively for 4 years and 5 years.”  One of the appointees shall be named chairman at the time of the appointment, and each member of the board should be from a different township within the county.  All meetings of the board shall be open to the public and held at the call of the chairman and at times and places within the county to be determined by the board.  “Every rule, regulation, every amendment or repeal thereof, and every order, requirement, decision or determination of the board shall be immediately be filed in the office of the board and shall be public record” (55 ILCS 5/5-12010).


“The board of appeals shall also hear and decide appeals from and review any order, requirement, decision or determination made by an administrative official charged with the enforcement of any ordinance or resolution adopted pursuant to this Division (55 ILCS 5/5‑12011).”  The opinion of the board will reverse previous decisions by any officer or board with a majority vote by the board.  A majority will consist of three votes of a five member board or four votes of a seven member board.  An appeal may be taken by any person aggrieved or by any officer, department, board or bureau of the county.  “The board of appeals may reverse or affirm, wholly or partly, or may modify the order, requirement, decision or determination as in its opinion ought to be made in the premises, and to that end shall have all the powers of the officer from whom the appeal is taken. (55 ILCS 5/5‑12012).”

The process for the amendment of a zoning text or map is found in section (55 ILCS 5/5‑12014) part (b).  The statute requires that to change either the text of a zoning ordinance or a zoning map, a public hearing before the zoning board of appeals must be held.  There is to be 15 days notice prior to the public hearing, and the meeting is to be held in the county courthouse or other county building with adequate facilities to hold such a meeting.  Both types of amendments, to the text or map, can be approved at a county board meeting.  If there are objections by residents of the county, a written complaint must be filed and the changes must be passed by the board by a 3/4 majority of the board as opposed to a simple majority.
TM

Appendix A:
Regional Plan (Plan Commission)

(55 ILCS 5/5‑14001) (from Ch. 34, par. 5‑14001) 
    Sec. 5‑14001. Regional plan. Whenever in the judgment of the county board of any county, a portion or all of said county as a region, should have a plan made for the general purpose of guiding and accomplishing a co‑ordinated, adjusted and harmonious development of said region, and of public improvements and utilities therein, and which plans will in the judgment of the county board, in accordance with the present and future needs of the region and of the State, best promote health, safety, morals, order, convenience, prosperity, efficiency and economy in the process of development and the general welfare of said region, the county board is hereby empowered by resolution of record to define the boundaries of such region and to create a regional planning commission for the making of a regional plan for such region so defined. The number of members of such commission, their method of appointment, and their power and authority in the making of such plan, shall be such as the county board may deem proper and not in conflict with law. Said Commission shall be a fact finding body and shall make such investigations and gather such statistics as it shall deem necessary for the planning and development of said region, and shall make a plan of said region to include all matter which it may deem necessary for the development of the region as provided above. 
(Source: P.A. 86‑962.)

(55 ILCS 5/5‑14002) (from Ch. 34, par. 5‑14002) 
    Sec. 5‑14002. Expenses of commission. The county board is hereby authorized to appropriate to the planning commission from any funds under its control and not otherwise appropriated, such sum as the county board may deem proper for said work as above, and within the amounts so appropriated, the regional planning commission shall have the authority: 
    (1) to employ such assistance as it may deem necessary; 
    (2) with the concurrence of the county board of any county to accept, receive and expend funds, grants and services from the federal government, or its agencies, and from departments, agencies and instrumentalities of state and local governments; 
    (3) to contract with respect to any funds, grants or services from whatever source derived; 
    (4) to provide such information and reports as may be necessary to secure financial aid. 
(Source: P.A. 86‑962.)

(55 ILCS 5/5‑14005) (from Ch. 34, par. 5‑14005) 
    Sec. 5‑14005. Coordination of plans. The county planning commission or regional planning commissions created under the provisions of this Division shall encourage the cooperation of the political subdivisions within their respective territories in any matters whatsoever which may concern the county or regional plan or maps prepared by such commission as an aid toward coordination of municipal plans with county and regional plans. 
(Source: P.A. 86‑962.)

Zoning Board of Appeals

(55 ILCS 5/5‑12010) (from Ch. 34, par. 5‑12010) 
    Sec. 5‑12010. Board of Appeals. The presiding officer of the county board with the advice and consent of the county board shall appoint a board of appeals consisting of 5 members and may appoint 2 alternate members, the 5 members to serve respectively for the following terms: one for one year, one for 2 years, one for 3 years, one for 4 years and one for 5 years; and the alternate members to serve respectively for 4 years and 5 years. The successor to each member so appointed shall serve for a term of 5 years. Alternate members, if appointed, shall serve as members of the board only in the absence of regular members, with the alternate member who has the greatest amount of time remaining in his or her term to have priority over the other alternate member in determining which alternate member shall serve in the absence of a regular member. In counties of less than 1,000,000 population the presiding officer of the county board with the advice and consent of the county board may appoint an additional 2 members to serve for a term of 5 years. At the end of the term of the 2 additional members, the county board may provide for the appointment of successors in the same manner or may allow the board of appeals to revert to a membership of 5. One of the members so appointed shall be named as chairman at the time of his appointment, and in case of vacancy the appointing power shall designate a chairman. All members of a board of appeals shall be residents of separate townships at the time of their appointments, except that in counties containing fewer than 5 townships, or fewer than 7 townships if the county board has provided for the appointment of 2 additional members, that limitation shall not be applicable. The appointing authority shall have the power to remove any member of the board for cause, after public hearing. Vacancies shall be filled by the appointing authority for the unexpired term of any member whose place has become vacant. The members of the board of appeals shall be compensated on a per diem basis with a mileage allowance for travel, the amounts to be determined by the county board. All meetings of the board of appeals shall be held at the call of the chairman and at such times and places within the county as the board may determine. The chairman, or in his absence the acting chairman may administer oaths and compel the attendance of witnesses. All meetings of the board shall be open to the public. The board shall keep minutes of its proceedings, showing the vote of each member upon every question, or if absent or failing to vote, indicating such fact, and shall also keep records of its examinations and other official actions. Every rule, regulation, every amendment or repeal thereof, and every order, requirement, decision or determination of the board shall immediately be filed in the office of the board and shall be a public record. In the performance of its duties the board of appeals may incur such expenditures as are authorized by the county board. 
(Source: P.A. 89‑217, eff. 1‑1‑96.)

	(55 ILCS 5/5‑12011) (from Ch. 34, par. 5‑12011) 
    Sec. 5‑12011. Hearing and decision of board of appeals. The board of appeals shall also hear and decide appeals from and review any order, requirement, decision or determination made by an administrative official charged with the enforcement of any ordinance or resolution adopted pursuant to this Division. 
    It shall also hear and decide all matters referred to it or upon which it is required to pass under any such ordinance or resolution or under the terms of this Division. Where a public hearing before a board of appeals is required by this Division or by any ordinance or resolution under the terms of this Division, notice of each hearing shall be published at least 15 days in advance thereof in a newspaper of general circulation published in the township or road district in which such property is located. If no newspaper is published in such township or road district, then such notice shall be published in a newspaper of general circulation published in the county and having circulation where such property is located. The concurring vote of 3 members of a board consisting of 5 members or the concurring vote of 4 members of a board consisting of 7 members is necessary to reverse any order, requirement, decision or determination of any such administrative official or to decide in favor of the applicant any matter upon which it is required to pass under any such ordinance or resolution, or to effect any variation in such ordinance or resolution, or to recommend any variation or modification in such ordinance or resolution to the county board. An appeal may be taken by any person aggrieved or by any officer, department, board or bureau of the county. An appeal shall be taken within such time as is prescribed by the board of appeals by general rule by filing with the officer from whom the appeal is taken and with the board of appeals a notice of appeal, specifying the grounds thereof. The officer from whom the appeal is taken shall forthwith transmit to the board all the papers constituting the record upon which the action appealed from was taken. 
    An appeal stays all proceedings in furtherance of the action appealed from, unless the officer from whom the appeal is taken certifies to the board of appeals after the notice of appeal has been filed with him that by reasons of facts stated in the certificate a stay would, in his opinion, cause imminent peril to life or property, in which case proceedings shall not be stayed otherwise than by a restraining order which may be granted by the board of appeals or by a court on application, on notice to the officer from whom the appeal is taken and on due cause shown. 
(Source: P.A. 92‑128, eff. 1‑1‑02.) 



(55 ILCS 5/5‑12012) (from Ch. 34, par. 5‑12012) 
    Sec. 5‑12012. Hearing of appeal; review under Administrative Review Law. The board of appeals shall fix a reasonable time for the hearing of the appeal and give due notice thereof to the parties and decide the same within a reasonable time. Upon the hearing, any party may appear in person or by agent, or by attorney. The board of appeals may reverse or affirm, wholly or partly, or may modify the order, requirement, decision or determination as in its opinion ought to be made in the premises, and to that end shall have all the powers of the officer from whom the appeal is taken. 
    All final administrative decisions of the board of appeals hereunder shall be subject to judicial review pursuant to the provisions of the Administrative Review Law, and all amendments and modifications thereof, and the rules adopted pursuant thereto. The term "administrative decision" is defined as in Section 3‑101 of the Code of Civil Procedure. 
(Source: P.A. 86‑962.)
(55 ILCS 5/5‑12014) (from Ch. 34, par. 5‑12014) 
    Sec. 5‑12014. Amendment of regulations and districts. 
    (a) For purposes of this Section, the term "text amendment" means an amendment to the text of a zoning ordinance, which affects the whole county, and the term "map amendment" means an amendment to the map of a zoning ordinance, which affects an individual parcel or parcels of land. 
    (b) The regulations imposed and the districts created under the authority of this Division may be amended from time to time by ordinance or resolution, after the ordinance or resolution establishing same has gone into effect, but no such amendments shall be made without a hearing before the board of appeals. At least 15 days notice of the time and place of such hearing shall be published in a newspaper of general circulation published in such county. Hearings on text amendments shall be held in the court house of the county or other county building with more adequate facilities for such hearings. Hearings on map amendments shall be held in the township or road district affected by the terms of such proposed amendment or in the court house, or other county building with more adequate facilities for such hearings, of the county in which the affected township or road district is located. Provided, that if the owner of any property affected by such proposed map amendment so requests in writing, such hearing shall be held in the township or road district affected by the terms of such proposed amendment. Except as provided in subsection (c), text amendments may be passed at a county board meeting by a simple majority of the elected county board members, unless written protests against the proposed text amendment are signed by 5% of the land owners of the county, in which case such amendment shall not be passed except by the favorable vote of 3/4 of all the members of the county board. Except as provided in subsection (c), map amendments may be passed at a county board meeting by a simple majority of the elected county board members, except that in case of written protest against any proposed map amendment that is either: (A) signed by the owner or owners of at least 20% of the land to be rezoned, or (B) signed by the owner or owners of land immediately touching, or immediately across a street, alley, or public right‑of‑way from, at least 20% of the perimeter of the land to be rezoned, or in cases where the land affected lies within 1 1/2 miles of the limits of a zoned municipality, or in the case of a proposed text amendment to the Zoning Ordinance, by resolution of the corporate authorities of the zoned municipality with limits nearest adjacent, filed with the county clerk, such amendment shall not be passed except by the favorable vote of 3/4 of all the members of the county board, but in counties in which the county board consists of 3 members only a 2/3 vote is required. In such cases, a copy of the written protest shall be served by the protestor or protestors on the applicant for the proposed amendment and a copy upon the applicant's attorney, if any, by certified mail at the address of such applicant and attorney shown in the application for the proposed amendment. Notwithstanding any other provision of this Section, if a map amendment is proposed solely to correct an error made by the county as a result of a comprehensive rezoning by the county, the map amendments may be passed at a county board meeting by a simple majority of the elected board. 
    (c) If a township located within a county with a population of less than 600,000 has a plan commission and the plan commission objects to a text amendment or a map amendment affecting an unincorporated area of the township, then the township board of trustees may submit its written objections to the county board within 30 days after the hearing before the board of appeals, in which case the county board may not adopt the text amendment or the map amendment affecting an unincorporated area of the township except by the favorable vote of at least three‑fourths of all the members of the county board. 
(Source: P.A. 89‑272, eff. 8‑10‑95.)
